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TORRUELLA, Chi ef Judge. On Septenber 16, 1998, a grand jury

returned aindictnment charging Dr. Stephen R Martin and Caryn L. Canp
withten counts of wire fraud, two counts of mail fraud, one count of
conspiracy to steal trade secrets, one count of conspiracy to transport
st ol en goods, and one count of interstate transportation of stolen
goods. Canp agreed to testify against Martin as part of a plea
agreenment. Martin proceeded to trial, where a jury found hi mnot
guilty on six counts of wire fraud (counts 1-6) and of interstate
transportation of stol en goods (count 15). The jury found Martin
guilty on the remnai ni ng counts of wre fraud (counts 7-10), nmail fraud
(counts 11-12), conspiracy to steal trade secrets (count 13), and
conspiracy totransport stol en property ininterstate conmrerce (count
14). Thi s appeal, chall enging the sufficiency of the evidence for
conviction, followed.

For the reasons stated below, we affirm

BACKGROUND

This case arises out of an electronic mail "pen-pal”
rel ati onshi p between a di ssati sfi ed Mai ne chem st, Caryn Canp, and a
California scientist, Dr. Stephen Martin.
|. Events Prior to May 1, 1998

A. Camp's Enpl oynent at | DEXX

Camp first began work at |IDEXX, Inc. ("IDEXX"), a

manuf act urer of veterinary products headquartered in Portl and, Mi ne,
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in May of 1995. Canp's responsibilities as an | DEXX chem st i ncl uded
m xi ng chem cal s for di agnostic test kits for both pets and | i vestock.
At the time of her enpl oynment, she signed non-di scl osure and non-
conpetition agreenents, promsinginpart not to"discloseto others,
or use for [her] own benefit or the benefit of others, any of the
Devel opnent s or any confidential, proprietary or secret i nformation
owned, possessed or used by [ I DEXX] or its customers or contractors.”
The proprietary informationincluded, but was not limtedto, "trade
secrets, processes, data, know how, narketing plans, forecasts,
unpubl i shed financi al statenents, budgets, |icenses, prices, costs, and
enpl oyee, customer and supplier lists."” Canp al so signed the | DEXX
pol i cy on et hi cs and busi ness conduct, whi ch prohi bited enpl oyees from
reveal i ng "proprietary know edge or data" w t hout prior authorization.

B. Martin's Comunication wi th | DEXX

| n May 1997, Martin, as CEOof Wom ng DNA Vacci ne ("WV"),
contacted IDEXX with a proposal involving research into human
i mmunodeficiency virus (HV) and felineimunodeficiency virus (FIV).
Al t hough IDEXX ultimately rejected Martin's proposal, he signed a
confidentiality agreenment during his conversations with | DEXX.

C. Canp's Initial Contact with Martin

By early 1998, Canp was di ssati sfied and bored wi th her job.
In January 1998, she began researching other potential job

opportunities. She foundthe Internet web site for WDV and sent an
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el ectronic mai |l nessage with an attached resungé. Martin responded
i mmedi ately via electronic mail, praising Canp's credentials and
touting t he beauty of Cody, Wom ng (the future site of WDV). Martin
al so not ed t he exi st ence of the WDV-1 DEXX confi dentiality agreenent and
t he fact that WDV had chosento "develop [its] own program. . . with
respect to veterinary di agnostics.” After receiving Martin's response,
Canp sent Martin a letter providing nore detail about her
qual i fications.

Bet ween January and March of 1998, Martin and Canp conti nued
their correspondence. Based partly on Martin's encouragenent and
partly on her own i nterests, Canp contacted the Director of Regul atory
Affairs at | DEXX and obt ai ned perm ssionto "volunteer [her] freetine"
to learn that end of the business. Martin indicated that despite
Canp' s preference for | aboratory work, she woul d be nore useful to WV
for her regul atory experi ence and knowl edge. Martin briefed Canp on
hi s own work at WDV, whil e Canp continued to update Martin on her
pr of essi onal success, in particular her pronotion to a technical
position in I DEXX s Livestock/Poultry unit.

Canp and Martin's early correspondence est abl i shed sever al
t henes t hat woul d perneate their e-mails: containedwthinthe small
t al k was on-goi ng di scussi on of Canp's future enploynment with Martin's
conpany, as well as aw |llingness by Canptorelay | DEXXinformation

and gossip to Martin. Canp descri bed her pronotion as preparation
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"for making a strong contributiontothe success of WDV* within four to
Si x nonths. Her February 27 |l etter contai ned i nformation regarding a
manual that "ldexx . . . [is] not exactly supposed to have." And
t hr oughout this period, Canp's correspondence i ncl uded |i ght - hearted
remar ks about the weather, lifein Mine, and a potential futurein
Wom ng.

D. "Pen-Pals"

Camp and Martin's correspondence becane nore and nore
frequent during March and April of 1998. Canp continued to apprise
Martin of her probl ens with | DEXX managenent, t he changes associ at ed
with her newpositionintechnical support, and her i nterest i n new
enpl oynent, both at WDV and el sewhere. At tinmes she included
i nformati on about | DEXX s internal strategi c weaknesses and cust oner
conplaints. Canp notedinanApril 12 e-mail that the information she
had transmtted was to sone extent confidential. Martinreciprocated
t he i nf ormati on exchange: he tol d Canp about conflicts wi thin WV that
ultimately resulted in his formati on of a separate conpany cal | ed
"Maverck"; he al sorelayed "confidential"” WDVinformation. Martin
continued to discuss Canp's future, noting that she could "have ajob
with either [ WDV or Maverck]," that he thought she "bel ong[ed] in
Tahoe/ Reno," and that she m ght "becone CEO [her]self one day.”

As t he two corresponded nore frequently, their comuni cations

becane nore personal. Canp begantorefer to Martinas "Steve." They
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di scussed their famlies and soci al |ives, and even shared t he nessages
withfamly nenbers. As their rel ationshi p grewnore personal, both
Canp and Martin, but particularly Martin, spoke joki ngly of the "spy"
aspect of the correspondence. For exanple, Martinreferredto Canp's
gossip as "I DEXX Fi | es" and descri bed t he events at WDV as a " pal ace
coup.” Martin alsocontinuedto praise Canp's "aggressiveness" and
exhorted her to work only in her own interest and to continue to
accunul ate rel evant know edge.

On April 14, Martin indicated that he "had rmuch to tell™
Canp, but that he wanted her to sign aconfidentiality agreenent first.
Canp consi dered signing the agreenent i medi ately, but ultimtely
post poned si gni ng because of potential ethical concerns, including
potential conpetition between WDV and | DEXX. !

On April 22, Canp sent Martin an e-mail discussing the
poul try and | i vestock i ndustries, noting probl ens | DEXX cust oner s had
been having with particul ar di agnostic kits, and nmentioning t hat
custoners "l oved" the I DEXX free software program"x-Chek." Canp
conti nued to di scuss | DEXX s poor custoner service approach in her My

1 "travel ogue,” witten during a business trip to the M dwest.

' Inan April 19 e-mail nessage, Canp wote: "I'mnot certain of how
confortable | amw th signing the agreenent as | ong as | amwor ki ng f or
anot her conpany - particularly a conpany which is or could be a
potential conpetitor, nor | aml [sic] confortable w th you sharing
wi t h me anyt hi ng whi ch you feel needs to be covered by t his agreenent.”
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Thr oughout her "travel ogue, " Canp repeat edl y expr essed her happi ness in
bei ng away froml DEXX and her wi | | i ngness to nove on t o new enpl oynent .
1. Events Between May 1, 1998 and July 18, 1998

The governnent's first six counts of wire fraud, on whi ch
Martin was acquitted, stemfromcorrespondence occurring prior toJuly
18, 1998. One count of mail fraud, on which Martin was convicted, al so
stenms fromthis period.

A. Martin's Initial Requests

On May 1, inresponseto Canp's | engthy e-mai|l detailing her
trip, Martin nmade his first explicit request for i nformation, asking
for "any info. . . . onthe HOT topics in veterinary diagnostics."
Martin renewed his request ina My 3 e-nail inwhich he asked a nunber
of questions about | DEXX pri ces, test conposition, and test use. Ina
subsequent nmessage, Martin outlined his ability to avoid patent
i nfringenment with I DEXX and noted that "I DEXXis goingtobeintrouble
very soon." On May 3, Canp responded wi t h answers to nost of Martin's
questions. Attachedwas aletter detailing problens withaparticular
| DEXX product. Inreferenceto a previous discussion about flying
pl anes, Martin begantorefer to Canp as "Ace," a noni ker whi ch woul d
become "Agent Ace" as their "spy" business heated up.

B. Canp's Responses

On May 4, Canp wote concerning | DEXX s | egal probl ens. She

al so included "lots & |l ots of goodies for your next rainy day,"
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i ncludi ng i nternal menoranda. Canp noted that the internal nmenoranda
may have been confidential. "I feel |ike aspy,"” shecomented. Ina
| etter the next day, Canp regretted her actions, prom singto "be good
and send no nmore dirty secrets fromldexx. . . ." DMartin
responded, claimng that he did "not want t o know anyt hi ng confi denti al
about | DEXX," and asking only for "public information."
Despite Canp' s repentance and Martin's deni al of any desire
for confidential or proprietary information, Canp conti nued to assenbl e
and pass on information, an activity which she apparently vi ewed as
ethically suspect.? Canp al sorelayed informationon|DEXX s strategic
pl ans, including apotential partnership w th aconpany whose nane, at
| east, was confidential. By |late June, Canp appeared set on | eavi ng
| DEXX, as she commented that "I need to unload all of my stock
options."” Furthernore, Canp had received (and i gnored) rem nders of
her non- conpet e and non-di scl osure agreenents; she forwarded t hese
rem nders to Martin, notingthat "as a spy nyself, | get aparticul ar

chuckl e out of [them ," and that "ny | oyalty has ended."” Canp and

2 Canp's May 7 e-mai |l noted that "the fun part of nmy week has been
putting toget her packages of information for you. . ." and cel ebrated
"the intrigue of being Agent Ace."” On June 22, she "coul dn't resi st

pl ayi ng Ace-the-Spy today . . . and so | amdropping a fewnore things
inthemil." But her fun did not come without guilt: "I knowl shoul d
be shot. But | just can't resist sending youthis chain of internal

| dexx e-mails regarding concern of a certain conpetitor;"” "I am

probably crossingthelinewiththis [but] |I've crossed|ines worse
than this one.”™ However, Canp re-assured hersel f that she was doi ng
not hi ng wrong, that she was forwardi ng "not hi ng proprietary" but sinply
the "dirty secrets of an | DEXX Livestock and Poultry weekly nmeeting."
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Martin beganto formalize their plans for nmeeting at Lake Tahoe in

early August, as well as for Canp's eventual nmove to Nevada.?3

3 Theresult of the so-call ed "pal ace coup"” was that Martin | eft WDV
t o begi n a separate venture (Maver ck) prospectively | ocated i n Reno,
Nevada.
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C. More Questions

As Canp prepared to | eave | DEXX, she continued to send Martin
information, at tinmes upon his requests and at times on her own
initiative. In a July 4 e-mail, Martin inquired about |IDEXX s
nmet hodol ogy for flourescent-based tests. Canp responded t hat she was
not famliar with the technol ogy, but that she would "try to have sone
answers by the end of the week." By July 7, shedid. In apostscript
toaJuly 10 nessage, Martin renewed hi s request regardi ng particul ar
tests, their procedures, and | DEXX sal es practices. Canp respondedto
t he extent she was able.

D. Potential Conpetition

Martin al so di scl osed his "gane-pl an" to conpete wi th | DEXX
Martin noted that Canp should "think tests for heartworm FIV, FelV,
etc.,” all tests IDEXX currently sold. Canmp responded with
instructions on how "[t]o beat the conpetition (for cat & dog
di agnostics) . . . [in which] Idexx is definitely the world-w de
| eader." Martin egged her on: "I always neant totell you that we
coul d al ways start our own veterinary | ab servi ce conpany - just |ike
all the fine folks that IDEXX is trying to buy out."

E. The First Package

On July 12, Canp sent Martin al arge package of i nformation
viaPriority Mail, including various devi ces, product inserts, USDA

course materials, informati on on her own projects, m scel | aneous | DEXX
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product i nformati on, and "Exanpl es of My Work, " | abel ed "Confidential."
Canmp al so prom sed to send an actual test kit, if Martin w shed. The
mai | i ng and recei pt of this package forned t he basis of a mail fraud
charge, of which Martinwas ultimtely convicted. After receivingthe
package, Martin once nore prai sed Canp' s aggr essi veness, encour aged her
to "keep on charging," to "keep on t hi nki ng about the conpetition, and
how we can beat them "™ and prom sed that "lips are sealed."”
I11. Events Between July 19, 1998 to August 16, 1998

Correspondence duri ng t he next several weeks provi ded t he
basis for Martin's conviction on four counts of wire fraud.

A. Mre Questions and Answers

I n several e-mails between July 19 and July 21, Canp outli ned
a proposal for custoner-friendly additions and nodi fications to current
| DEXX t echnol ogy. Martin explained how such a test m ght be
constructed, telling Canpthat if it coul d be marketed successfully,
she woul d recei ve "enough bonus noney to buy [a] house for cash.” Canp
clearly understood that the proposal was for technol ogy conpetitive
wi th that of | DEXX, as she suggested the possibility that "[she and
Martin woul d] own the whole market."

Camp' s proposal also pronmpted Martin to ask about the
rel evance and applicability of x-Chek or simlar software. Canp
of fered to send Martin a copy of the software | DEXX had devel oped f or

poultry and | ivestock testing. Martin responded the sane day, witing
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that "he would liketo play with the software you nentioned."” Canp
imredi ately replied, promsing "l ots of cool goodies," includingthe x-
Chek di sks. Canp al so i ndi cated that she was on t he verge of "cl eani ng
out her office" and | eavi ng | DEXX; however, she noted t hat she was
speaking to headhunters in addition to Martin.

Martin's response to this | ast nessage re-affirmed his
intentionto conpete with | DEXX 4 Mreover, Martin acknow edged Canp' s
potentiallyillicit activity, and exhorted her to conti nuein her final
few days at work. "Before you bag IDEXX (I amenbarrassed to ask
this), absorb as much i nformati on, physically andintellectually, as
you can. | never had a spy before."” Canp's answer benpaned the
constraints on her i nformati on gat heri ng (because co-workers knew she
was preparingtol eave), detail ed her continued efforts totake hone
both i nformation and property, and admttedtheillegality (or at | east
i nappropri at eness) of her actions.® However, Canp noted that she had
as of yet beenunwillingto copy "confidential" docunents, although she

adm tted that she had copied "sem -confidential" internal e-mail. The

4 Martinwote: "W aregoingtobeinthe veterinary business bigtime
- vaccines and di agnostics. Dogs, cats, poultry and |ivestock."

5 "] have beenfilling nmy briefcase every day with all the stuff that
| want to keep. . . . Aren't | awful? |I'mlikingthis spy business
way too nuch. . . . The problem[w th hiring other | DEXX enpl oyees] is
they'|Il seewhat athief | am . . . M biggest "inheritance" from
| dexx is amulti-channel pipettor. . . . | amstill feeling guilty
about [taking the pipets]. | don't knowwhere all this|aw essness in

me is comng from"
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next day, Canp prom sed to send Martin additional kits as her | ast

"secret agent" act.
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B. The Second Package

In Canp's | ast several days at | DEXX, she continued to
col I ect products and i nformati on, which she forwarded to Martin on July
24. The package i ncl uded operati ng manual s, | DEXX marketing nateri al s,
research and devel opnent data, a sales binder prepared by an
i ndependent contractor, as well as a binder |abeled "Conpetition."

C. Found CQut

Unfortunately for Canp and Martin, Canp i nadvertently sent
her July 25 e-mai |l (acknow edgi ng t hat July 24 was her | ast day and
detailing the contents of her second package) to John Law ence, the
gl obal nmarketi ng manager for Poul try/Livestock at | DEXX. Canp i nf or med
Martin of what she had done, and conti nued on her vacati on. According
to Canp, Martin |l ater recormended that shelieto I DEXX i.e., that she
tell themthat he was interestedonly inlimtedinformation unrel ated
to I DEXX core businesses. Upon her return to Mine, Canp was
i ntercepted and i ntervi ewed by an FBI agent at the Portl and ai rport.
An August 9, 1998 search of Martin's hone found t he contents of Canp's
second package, including the x-Chek software.

DI SCUSSI ON
St andard of Review

An appel | ant chal | engi ng t he suffici ency of the evidence

presentedtoajury faces adifficult task. An appellate court nust

"exam ne the evidenceinthelight nost flatteringto the prosecution,”
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i ndul ge "al | reasonabl e i nferences in favor" of the prosecution, and
t hen det erm ne "whet her a reasonable jury could findguilt beyond a

reasonabl e doubt.” United States v. Echeverri, 982 F. 2d 675, 677 ( 1st

Cir. 1993). The court nust credit both direct and circunstanti al
evi dence, w t hout eval uati ng or specul ati ng on t he wei ght the jury has
given different pieces of evidence, and w thout making its own
judgnments astocredibility. Seeid. Furthernore, juries need not
eval uat e pi eces of evidence inisolation, but may draw concl usi ons from

t he sumof an evidentiary presentation. See United States v. Oti z,

966 F.2d 707, 711 (1st Cir. 1992). Evenif the appellate court feels
that ajury coul d have reached a different verdict, the court need only
satisfyitself that theguilty verdict finds support in "a plausible
renditionof therecord.” 1d. Note, however, that thejury verdict is
not given a "free pass”; if the evidence, when viewed i n the |light nost
favorable to the governnent, "gives equal or nearly equal
circunstantial support” to theories of guilt and innocence, the

convictions must be reversed. United States v. Andudj ar, 49 F. 3d 16, 20

(1st Cir. 1995).
1. Conspiracy to Steal Trade Secrets
The jury found Martin guilty of count 13, whi ch charged him

with conspiracy to steal trade secrets inviolationof the Econom ¢

-16-



Espi onage Act of 1996, specifically 18 U S.C. § 1832(a)(5).°% In order
to finda defendant guilty of conspiracy, the prosecution nust prove
(1) that an agreenent exi sted, (2) that it had an unl awf ul purpose, and

(3) that the def endant was a voluntary participant. See United States

v. Echeverri, 982 F. 2d 677, 679 (1st Cir. 1993). The governnment nust
prove t hat t he def endant possessed both the "intent to agree and [t he]

intent tocommt the substantive offense.” United States v. Anduj ar,

6 18 U.S.C. § 1832(a) provides in full:

Whoever, with intent to convert a trade secret, that is
relatedto or includedin a product that i s produced for or
pl aced ininterstate or foreign comrerce, tothe econonc
benefit of anyone other than the owner thereof, and

i ntendi ng or knowi ng that the offense w || injure any owner
of that trade secret, know ngly-
(1) st eal s, or wi t hout aut hori zation

appropriates, takes, carries away, or conceal s,
or by fraud, artifice, or deception obtains such
i nformati on;

(2) without authorization copies, duplicates,
sket ches, draws, phot ographs, downl oads, upl oads,
alters, destroys, photocopies, replicates,
transmts, delivers, sends, nmails, communi cates,
or conveys such information;

(3) receives, buys, or possesses such
i nformati on, know ng t he sane t o have been stol en
or appropri ated, obtai ned, or converted w t hout
aut hori zati on;

(4) attenpts to commt any of fense describedin
par agraphs (1) through (3); or

(5) conspires with one or nore ot her personsto
conmm t any of f ense descri bed i n paragraph (1)
t hrough (3), and one or nore of such persons do
any act to effect the object of such conspiracy,
shal | , except as provi ded in subsection (b), be
fined under this title or inprisoned not nore
t han 10 years, or both.
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49 F. 3d 16, 20 (1st Cir. 1995) (citingUnited States v. Garcia, 983

F.2d 1160, 1165 (1st Cir. 1993)). In addition, the governnment nust
prove that at | east one conspirator commtted an "overt act,"” that is,
took an affirmative step toward achi eving the conspiracy's purpose.

See 18 U. S. C. § 1832(a)(5); United States v. Cassiere, 4 F. 3d 1006,

1014 (1st Cir. 1993).
The agreenent need not be express, however, aslongasits
exi stence may be inferred fromthe "def endants' words and acti ons and

t he i nt erdependence of activities and persons i nvol ved." Cassiere, 4

F.3d at 1015 (quotingUnited States v. Boyl an, 898 F. 2d 230, 241-42
(1st Cir. 1990)). Aso-called"tacit" agreenent will suffice. See

United States v. Whbodward, 149 F. 3d 46, 67 (1st Gr. 1998). Moreover,

t he conspi rat ors need not succeed i n conpl eti ng t he underlying act, see

United States v. G ry, 818 F. 2d 120, 126 (1st G r. 1987), nor need t hat

underlying act even be factually possible. See id.
As of yet, only the Third G rcuit has had the opportunity to
address 8§ 1832(a), which specifically covers private corporate

espionage. See United States v. Hsu, 155 F. 3d 189 (3d Gr. 1998). The

statute crimnalizes the know ng theft of trade secrets, as well as
attenpts or conspiracies to steal trade secrets. The Act defines a
"trade secret"” broadly, to include both tangi ble property and
i ntangi bl e informati on, as | ong as t he owner "has t aken reasonabl e

measur es to keep such informati on secret” and the i nformati on "derives
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i ndependent econom c value . . . fromnot bei ng generally knownto . .
. the public."” 1d. at 196; 18 U.S.C. § 1839(3).7 Thi s definition of
trade secret "protects aw der variety" of information than nost civil
| aws; however, "it is clear that Congress did not intend . . . to
prohi bit I awful conpetition such as the use of general skills or
paral | el devel opment of a sim |l ar product," Hsu, 155 F. 3d at 196-97,
al though it didnmeanto punish"the disgruntl ed former enpl oyee who
wal ks out of his former conpany with a conputer diskette full of
engi neeri ng schematics," id. at 201 (citing HH R Rep. No. 104-788, at
7). Inother words, 8§ 1832(a) was not desi gned to puni sh conpetition,
even when such conpetitionrelies onthe know howof forner enpl oyees
of adirect conpetitor. It was, however, designed to prevent those
enpl oyees (and their future enployers) fromtaking advantage of
confidential information gai ned, di scovered, copi ed, or taken while
enpl oyed el sewhere.

Martin contends that the evidenceis factually insufficient
to establish a "neeting of the m nds" or agreenent to violate §

1832(a), because (1) insufficient evidence exists to establish an

7 18 U.S.C. §1839 defines theterm"trade secret” to include "all
forns and types of financial, business, scientific, technical, economc
or engi neeringinformation, including patterns, plans, conpilations,
programdevi ces, formul as, desi gns, prototypes, nmethods, techni ques,
processes, procedures, or codes, whet her tangi bl e or intangible, and
whet her or how stored, conpiled or nenorialized physically,
el ectronical ly, graphically, photographically, or inwiting," as |ong
as t he "reasonabl e neasures” and "i ndependent econom c val ue" tests are
met (enphasis added).
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agreenent between Martin and Canp; (2) i nsufficient evidence existsto
prove that Martin had the necessary intent to conmt an act prohibited
by § 1832(a), i.e., injurethe owner of the trade secret (1 DEXX); and
(3) the information provided by Canp to Martin did not neet the
statutory definitionof atrade secret under § 1839(3). As we explain
bel ow, none of these argunents are persuasive.

First, the evidenceis sufficient for areasonablejuryto
concl ude that Martin and Canp fornmed an agr eenent regardi ng the t heft
of trade secrets. Martin's argunent agai nst the existence of an
agreenent reliesonthefacts that (a) hisearly e-mails specifically
request ed that Canp not send hi mconfidential information, and (b) Canp
di d not seemto knowt he di stinction between confidential information,
proprietary information, and of fi ce gossi p. However, while Martin's
di scl ai mer and Canp's confusion indicate the |l ack of an explicit

agreenent at that tine, they do not necessarily negate the exi stence of

an agreenent. See Wbodward, 149 F. 3d at 67 (including tacit agreenents

W t hin conspiracy requirenents). Arational jury coul d have pl ausi bly
concl uded on the basis of the evidence presented at trial that an
agreenent existed. By July 21, Martin had received extensive
correspondence fromCanp t hat she had ei t her marked "confi dential" or

“proprietary," or had expressed sone hesitationinforwarding.® Despite

8 Sone of theinformation Martinreceivedintheir early correspondence
clearly had the potential tofall withinthe 8§ 1839 definition of trade
secret: for exanple, cost information unavailable to the public

-20-



hi s previ ous protestations that he want ed nothing to do wi th I DEXX or
its confidential information, Martin asked Canp on July 21 to "absorb
as nmuch i nformati on, physically andintellectually, as you can," and
i ncl uded a set of questions to direct Canp's research. Throughout June

and July, Martinreferred to Canp as "Agent Ace,"” or as his "spy."
G ven the type of information that Martin had al ready received, a
reasonabl e jury coul d have concl uded t hat, whatever Martin's ori gi nal
intentions, as of July 21, Canp and Martin had reached a tacit
agreenment by which she woul d send himitens and i nfornmation t hat
potentially fell under the trade secret definitionof 18 U S.C. 8§
1839(3). In other words, sufficient evidence exists to show an
agreenment between Canp and Martin to violate 8§ 1832(a).

Second, the evidence is sufficient to showthat Martin
intended to i njure | DEXX by obtai ning | DEXXtrade secrets and conpeti ng
agai nst | DEXX. Al though Martin consistently clainedthat he had no
i nterest in devel opi ng products that conpeted wi th | DEXX, and hence had
no i ntention of injuring | DEXX econom cally, his correspondence with

Canp detail ed a pl an of conpetition. Mrtin had, anong ot her t hi ngs,

considered the possibility of starting a conpeting veterinary |ab,® and

i ncluded i n Canp' s nessage of May 2, a confidential | DEXX busi ness pl an
i ncluded in Canp's June 8 nessage, and a custoner |ist includedin
Camp's July 1 nessage.

° Inhis July 19 nessage, Martintold Canp t hat he had "al ways neant
totell [her] that [they] coul d al ways start our own veterinary | ab
servi ce conpany - just like all those finefol ks that | DEXXis trying
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had asked Canp to think, in particul ar, about ways to conpete with
tests that | DEXX manuf actured. Areasonabl e jury coul d have found t hat
Martinintendedto use theinformation gai ned fromCanp, particularly
informati on on | DEXX s costs and custoner di ssatisfaction w th | DEXX,
to create a nore successful conpetitor with greater capability to
i njure | DEXX.

Third, Martin's final argunent - that he actual ly recei ved
no trade secrets - evenif true, isirrelevant. Martin has only been
found guilty of a conspiracy to steal trade secrets, rather thanthe
under | yi ng of fense.® See Gry, 818 F. 2d at 126. The rel evant question
t o det er mi ne whet her a conspiracy exi st ed was whet her Martinint ended

toviolate the statute. Seeid; see al so Hsu, 155 F. 3d at 198 ("[T] he

crimes charged - attenpt and conspiracy - do not require proof of the
exi stence of an actual trade secret, but, rather, proof only of one's
attenpt or conspiracy wwthintent tosteal atrade secret."). The key
qgquestionis whether Martinintendedto steal trade secrets. Arational
jury, consideringtheinformation Canp had al ready sent Martin, could

have concluded that his further queries indicated such an intention.

to buy out." A previous nessage fromCanp to Martin had detail ed
| DEXX' s strategy of purchasing conpetitors.

0 Simlarly, it is not problematic that the jury found Martin not
guilty on the underlying offense of interstate transportation of stol en
goods, but did find himguilty of the conspiracy to commt such a
crime. See United States v. Gry, 818 F.2d 120, 126 (1st Cir. 1987).
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Areasonabl e jury coul d t herefore have concl uded that Martin
and Canp f or med an agreenent by whi ch Canp conveyed i nfornmati on and
property to Martinthat potentially fell under the definition of a
trade secret in 18 U. S.C. §1839. As aresult, sufficient evidence

exi sted to convict Martin of conspiracy to steal trade secrets.
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I11. Conspiracy to Transport Stolen Property in Interstate Comrerce
The jury al so found Martin guilty of conspiracy to transport

st ol en goods interstate, inviolation of 18 U. S.C. § 2314 and 18

U S.C. 8 371, as charged in count 14. Again, a conviction for

conspi racy does not require that the def endant was successful inthe

underlying offense, see Gry, 818 F.2d at 126, but only that an

agreement to commt the underlying of fense exi sted, see Echeverri, 982

F.2d at 679, and that at | east one co-conspirator conm tted an overt

act in furtherance of the conspiracy, see United States v. Cassiere, 4

F. 3d 1006, 1014 (1st Gr. 1993). To be found guilty of a conspiracy to
transport stol en goods i nterstate, Martin nust have agreed to transport
"goods, wares, [or] nerchandi se," with a "val ue of $5,000 or nore," in
interstate or foreign comrerce, and "known the same to have been

stol en, converted or taken by fraud.” Dowing v. United States, 473

U.S. 207, 214 (1985) (citing 18 U. S. C. § 2314). Although intangi bl e,
"purely intellectual" property does not fall w thinthe auspices of §

2314, intangi bl e conponents of tangi bleitens may contri butetothe

I In relevant part, 18 U . S.C. §8 2314 provides that:

Whoever transports, transmts, or transfers in
interstate or foreign commerce any goods, wares,
nmer chandi se, securities or noney, of the val ue of $5, 000 or
mor e, knowi ng the sane t o have been stol en, converted or
taken by fraud. . . . shall be fined under this title or
i npri soned not nore than ten years, or both.

1218 U. S. C. 8 371 puni shes conspiraci es "to commt any of f ense agai nst
the United States."
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$5, 000 value requirenent. See United States v. Brown, 925 F. 2d 1301,

1307-08 & n.14 (10th Cir. 1991).

The i ndi ctment for conspiracy to transport stol en goods was
based in part on Martin's July 21 request for a copy of x-Chek software
and his July 22 acknow edgnment that Canp would be sending him
additional test kits. See Brief for Appellant 31 (admttingthat the
"evidence at trial established. . . two instances on which Dr. Martin
requested 'property,’ as opposedto'information.'"). Martinreceived
a |l arge package fromCanmp inthe mail after sending these two e-nmail s.
However, Martin clains that (1) this evidence is insufficient to
est abl i sh the existence of anagreenent with Canp to transport stol en
property; and (2) that the property in question didnot neet the $5, 000
val ue requirenment of 18 U S.C. § 2314.

Martin first chall enges the sufficiency of the evidenceto
support the exi stence of an agreenent between Canp and hinsel f with
respect to stolen property. For the sane reasons that arational jury
coul d pl ausi bl y have found an agreenent to steal trade secrets, we
concl ude that the sanme rati onal jury coul d have found an agreenment
bet ween Canp and Martin by which she woul d send hi mproperty from
| DEXX. However, the question renmains whet her that agreenent (1)
covered "stol en" property in violation of 8 2314, and (2) covered

property with a value of nobre than $5, 000.
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For property to be "stolen"” under 18 U S.C. § 2314, the
def endant nust have "known" it to be "stol en, converted or taken by
fraud.” Al though the prosecutionintroducedtestinony that | DEXXonly
provi ded x-Chek for "free" under a license agreement with its
custonmers, Martin claimed that, based on Canp's previous e-nmil
conmuni cati on, he believed the software was free.® However, in a
convi ction chal |l enged for sufficiency of the evidence, we nmust give the
jury's finding great wei ght, aski ng only whet her a "reasonabl e" or
"rational " jury coul d have "pl ausi bl y" found gui |t beyond a r easonabl e

doubt. See Echeverri, 982 F.2d at 677; United States v. Otiz, 966

F.2d 707, 711 (1st Cir. 1992). Inthis case, giventhat three nonths
had passed si nce Canp had descri bed x-Chek as "free," that she had
originally discussedit in connectionwthcustoner satisfaction, that
the "free" | abel occurred at the end of alengthy e-mail, and t hat
Martin was a scientist who had surely dealt with conpani es such as
| DEXX before, ajury couldcertainly have concl uded t hat he knewt hat
such conpani es di d not provi de maj or software packages for freeto
t hose who wer e nei t her custonmers nor potential custoners, and t hat

Martin knew t he software had been stolen or converted from | DEXX.

B lnanApril 22, 1998 e-mai |, Canp had provi ded "a f ewcoment s on
the poultry and | i vestock i ndustries,"” concludingthat "[t]he main
selling point for IDEXXis the free software program(x-Chek) for data
anal ysis and nonitoring of vaccination programs - custoners love it."
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Moreover, with respect tothe "free" test kits, the evidence
i s much stronger that Martin knewthat they had been "stol en, converted
or taken by fraud." First, when Canp sent Martin the origi nal set of
kits, shetoldhimnot to "say where [he] got them " and not to nmention
themto her rel ati ves, because "all rul es are null -and-voi d nowt hat
| dexx has been acquiring kits fromits conpetitors by sneaky neans. "
Even t hough Canp noted that it was part of her jobto sendfreekitsto
potenti al custoners, Martin was clearly not a potential custoner, and
coul d not pl ausi bly have believed that this nandate appliedto his
"spy" sending free kitstohim?* Furthernore, Martin admttedthat,
inthe future, he woul d have to buy the kits, suggestingthat he did
not really believe he was entitled to obtain them for free.

Finally, the jury could have plausibly concl uded that
Martin's July 21 request to Canp to "absorb as much i nformati on,

physically andintellectually, as you can," included a request to send
hi mphysi cal goods such as test kits and software. Martin had al ready
receiveditens fromCanp, and was at the ti ne expecting further itens,
such as t he x- Chek software. Although Martinis correct that § 2314

does not apply to purely "intangi bleinformation,” the theft of which

i s puni shabl e under copyri ght | awand ot her intell ectual property

4 Furthernore, Canp appended a facetious "sniley face" to her e-mail
menti on of her duty to send custonmers free kits, indicating that
what ever her job descriptionwas, it didnot include sendingMrtin
free kits.
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statutes, seeUnited States v. Brown, 925 F. 2d 1301, 1307 (10th Cir.

1991), § 2314 does apply when there has been "sone tangi bl e i t emt aken,

however insignificant or valuel ess it nay be, absent the intangible
conponent, " id. at 1308 n.14. Gventhat at this tine Canp had al ready
sent Martin nunerous tangi bleitens, he woul d have been on noti ce t hat
any request to "absorb information” m ght (and |ikely woul d) produce
tangi ble material that he would receive.

As for Martin's claimthat the val ue of his requests did not
nmeet the $5, 000 fl oor, thereis evidence that the val ue of the x-Chek
sof t war e appr oached $2, 500, and t hat indi vi dual di agnostic kits ranged
from$1l, 500 to $2,200. Furthernore, thereis evidence that Martin was
awar e of the potential cost of test kits.! Wether the actual itens
recei ved exceeded the statutory val ue or not (and there is strong
evi dence that they infact did), ajury could pl ausi bl y have concl uded
that Martin, with sufficient know edge of the kit price, had requested
items that would |ikely have exceeded $5, 000 and t hus sati sfiedthe
val ue prong of the conspiracy charge. ¢

| V. Wre Fraud and Mail Fraud

5 Martin had asked Canp about | DEXX prici ng on May 3, 1998, and she
responded | ater the sane day with the $1,500-%$2, 200 range.

6 |nfact, ajury could have concluded that Martin over-estinatedthe
price of diagnostic kits: although Canp provi ded priceinformationin
t he $1, 500- $2, 200 range, the actual price of sone of the kits recei ved
by Martin ranged from$65 to $250. Martin coul d t her ef or e have i nt ended
to steal $10, 000 worth of property, but have only been successful in
stealing $5, 000 worth.
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The remai nder of defendant's convictions are based on four
counts of wire fraud and two counts of mail fraud pursuant to 18 U. S. C.
88 2 (aiding and abetting), 1341 (mail fraud), 1343 (wire fraud), and
1346 (honest services fraud).!” Because of the simlarity of the
operative | anguage of the wire fraud and mail fraud statutes, we

anal yze the of fenses together. See Carpenter v. United States, 484

U.S. 19, 25n.6 (1987); United States v. Boots, 80 F. 3d 580, 586 n. 11

(1st Cir. 1996). To prove wire or mail fraud, the government nust
show. (1) a schenme to defraud by neans of fal se pretenses; (2) the
defendant' s knowing and willing participationinthe schenewththe
intent to defraud; and (3) the use of interstate wire or mmil

communi cations in furtherance of the schene. See Cassiere, 4 F. 3d at

1011 (citingUnited States v. Serrano, 870 F.2d 1, 6 (1st Cir. 1989))

7 The rel evant | anguage of 18 U.S.C. 88 1341 and 1343 is the sane:

Whoever, havi ng devi sed or i ntendi ng to devi se any schene or

artificetodefraud, or for obtaining noney or property by

means of fal se or fraudul ent pretenses, representations, or

promses . . . [uses the mails or wires, or causes their

use] for the purpose of executing such schene or artifice.
shal | be puni shed.

18 U.S.C. § 1346 defines a"schene or artificeto defraud" inthe
wire and mail fraud statutes to i nclude "a schene or artifice to
deprive another of the intangible right of honest services."

18 U S.C. §2extendsliability to a defendant who "ai ds, abets,
counsel s, commands, induces or procures [the] comm ssion [of an
of fense,]" and to those who "wi |l I fully cause an act to be done" whi ch
woul d be an offense if perfornmed by the defendant.
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(elements of wire fraud); United States v. Mont mi ny, 936 F. 2d 626, 627

(st Cir. 1991) (elenments of mail fraud).

A thoughthe nail andwire fraud statutes originally required
t hat the schenme to defraud ai mto deprive the victi mof property or

sone ot her itemof econom c val ue, see United States v. Sawer, 85 F. 3d

713, 723 (1st G r. 1996), congressional |egislationainedat overruling

McNally v. United States, 483 U. S. 350 (1987), expanded the definition

to i nclude "schenes i ntended t o depri ve anot her of the intangible right
t o honest services.” 1d. Despite concerns about the overreachi ng of
the wire and mail fraud statutes into the enployer-enployee

rel ationship, see, e.q., United States v. Lemre, 720 F. 2d 1327, 1336

(D.C. Cir. 1983), courts have uphel d convi cti ons based on enpl oyee

m sconduct, see, e.g., United States v. Frost, 125 F. 3d 346 (6th Cir.

1997). As aresult of this expanded definition, inorder to uphold
Martin's conviction, sufficient evidence nust exist to show his
participationineither (1) a schene to defraud | DEXX of property or
ot her itens of econom c val ue by fal se pretenses, or (2) ascheneto
defraud | DEXX of Canp's honest services by fal se pretenses. Note that

Martin's success inthe scheneis not relevant. See, e.d., Serrano,

870 F. 2d at 6. We conclude that arational jury coul d have found t hat
such evidence had been proven under either theory.

A. Property Theory
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Confidential information may be consi dered property for the

pur poses of 88 1341 and 1343. See United States v. Czubi nski, 106 F. 3d
1069, 1074 (1st Cir. 1997). Were suchinformationis obtained- thus
depriving the rightful owner of its property rights - through di shonest
or deceitful nmeans, the wire and mai | fraud st at utes nay be vi ol at ed.
See id. However, nere access to the confidential information is
insufficient; rather, "either sone articul abl e harmnust befall the
hol der of the information as aresult of the defendant's activities, or
sone gai nful use nust be intended by the person accessing the
i nformation, whet her or not this useis profitable inthe econonm c
sense."” 1d. Inother words, for Martin's convictions to stand under
this prong of the wire and mai | fraud statutes, sufficient evidence
must exi st for areasonable jury to findthat Martin knowi ngly and
willingly participatedinaschenme to defraud | DEXX of confi denti al
i nformati on or other property via fal se pretenses, and in so doi ng
ei ther harmed | DEXX or i ntended to use the information for his own
gai n.

Martin cl ai ms that because, ontheir face, the e-mails on
whi ch counts 7-10 are based contai ned no m srepresentations, they

cannot provide the basis for a schene to defraud. *® However, the e-

8 Wewll ignorethe governnment's somewhat fanciful suggestions that
(1) Martin's delivery of confidential information about hi s own conmpany
and (2) Martin's prom ses of future enploynent were thensel ves
nm srepresentations. Thereis no evidencethat Martin- for all his
ethical failings here - was insincerein his enploynent offer to Canp,
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mai | s thensel ves need not be fraudulent; rather, it is the schene

itself that nust rely onfal se pretenses. See United States v. G een,
786 F. 2d 247, 249 (7th Cir. 1986) (" The causal connecti on between t he
mai | i ng and t he success of the schene, not the knavery inthe mailings,
is what matters.").

Areasonabl e jury could first have found that, as of July 12
(the date after which the four wire fraud and two mail fraud
convi ctions stem, Canp had agreed with Martin to send hi mconfi denti al
i nformati on and tangi bl e property. Canp had previ ously noted t hat her
e-nai | s contai ned i nformati on that she shoul d not have spread; Martin's
repeat ed questions designedtoelicit further i nformation, including
hi s acceptance of Canp as his "spy," provide further evidence of the
schene. Areasonabl e jury coul d have found that Martinintended to use
such confidential information either to conpete with | DEXX, thus
harm ng | DEXX, or at the very | east for his own pecuni ary gain. For
exanpl e, Martin and Canp engaged i n a | engt hy di scussi on of the best
manner in which to design atest kit that woul d surpass IDEXX s in
servi ng demandi ng custoners in the veterinary profession. Areasonable
jury coul d have found that Martin's requests, includingto "absorb as

much i nformation, physically andintellectually as possible,” indicate

nor that his passing of confidential informati on to her was anyt hi ng
nore than a cal cul ated ri sk to get her excited about his projects.
Canp' s consi stent m srepresentations to | DEXX are, however, sufficient
to support the charges of the indictment under exam nation here.
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that his participationinthe schenme was both willing and know ng.
Finally, a reasonable jury could have found that Canp's actions -
i ncl udi ng requesting i nformati on beyond her j ob descri ption wi thout
inform ng | DEXX of her conflictedinterests, sending Martin information
and property under the pretense that he was a cust oner who had a ri ght
toreceiveinformation and property free, and rel ayi ng confi denti al
information inviolationof both her fiduciary duty to | DEXX and her
si gned non-di scl osur e and non- conpet e agreenents - constituted fal se
pret enses. °

B. Honest Services Theory

Alternatively, thejury could have found that Martin and
Canp' s e-mai | communi cati ons and nai | deposits constituted a scheneto
deprive | DEXX of Canp's honest services. Al though the honest services
doctrine has mai nl y been used to puni sh fraud agai nst the citizenry

per petrated by governnent officials,?®see, e.q., Czubi nski at 1076-77,

courts both beforeMcNally v. United States, 483 U. S. 350 (1987), and

19 The fact that Canp engaged i nthe fal se pretense, rather than Martin
himself, is irrelevant as long as Martin knowingly and willfully
participatedinthe schenme totake advant age of t he fal se pretenses.
See Cassiere, 4 F.3d at 1011. As discussed above, arational jury
coul d have found that Martin's know edge of the schene, referenceto
Canmp as his "spy," and repeated requests for information were
sufficient to support a finding that he willingly and know ngly
participated in the schene.

2 Thi s was t he case both beforeMNal |y overrul ed t he honest services
doctrine, see McNally v. United States, 483 U. S. 350, 359-60 (1987),
and after Congress re-instatedthe doctrine by passing 18 U.S.C. §
1346, see Czubinski, 106 F.3d at 1076 n. 9.
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after the passage of 8§ 1346 have beenwi|llingto expand the doctrineto

t he enpl oyer - enpl oyee rel ati onship, seeid. at 1077; United States v.

Sun D anond G owers of California, 138 F. 3d 961, 973 (D.C. Cir. 1998)

(8 1346 "has al so been used, as here, to prosecute private citizens who
defraud private entities"). However, courts have been hesitant to
i npose federal mail and wire fraud liability upon every enpl oyee
transgressi on, and have required "a fail ure to di scl ose sonet hi ng whi ch

i nthe know edge or contenpl ati on of t he enpl oyee poses an i ndependent

busi ness risk to the enpl oyer," or creates "reasonably foreseeabl e

econom ¢ harnf to the enployer. Sun D anond, 138 F. 3d at 973 (quoti ng

United States v. Lemre, 720 F. 2d 1327, 1337 (D.C. Cir. 1983)).% Wile

this Court has hel d that nmerely exam ni ng confidential information for

one' s own purposes does not risetothis |level, see Czubi nski at 1077,

use of confidential information for "private purposes” may risetothe

necessary | evel of self-dealing. See id.?

2L Althoughthe First Circuit has not yet consi dered a case i n whi ch
t he honest services fraud doctrineis appliedtothe defrauding of a
private entity, in Czubinski the court suggested that the Lemre
st andard was t he appropri ate one. See Czubinski, 106 F. 3d at 1077
(concluding that "there must be a breach of a fiduciary duty to an
enpl oyer that invol ves sel f-deal ing of an order significantly nore
serious than the [viewi ng of confidential information at issuein
Czubinski]") (citing Lemire, 720 F.2d at 1332-34).

22 Ot her courts have found honest services fraud by an enpl oyee for
pecuni ary-rel ated breaches of fiduciary duty. See, e.qg., Lemre, 720
F.2d at 1332-34 (enpl oyee took bribes); United States v. Si egel, 717
F.2d 9, 14 (2d Cir. 1983) (corporate fund use for non-corporate
pur poses). However, the fraud in question need not deprive the
enpl oyer specifically of noney, but may do soindirectly by show ng
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Ajury coul d reasonabl y have found t hat Canp' s di scl osur e of
confidential information was in know ng breach of her fiduciary duty to
| DEXX. 22 Moreover, the evidence supports afindingthat Canp's failure
to disclose her conmunication with Martin posed "an i ndependent
busi ness ri sk" to I DEXX and creat ed "reasonabl y f oreseen econoni ¢ har nf
to | DEXX. By July 1998, Canp knewthat Martin intended his conpany to
conpete with IDEXX - in fact, she was aut hori ng proposal s detail i ng how
that conpetition would be nost successful.

Under 18 U.S.C. 82, Martinis guilty of aiding and abetting
acrimeif he"willfully participatedinit,” that is, wshedit to
occur and affirmatively participatedinits successful outconme. See

United States v. Indelicato, 611 F.2d 376, 385 (1st Cir. 1979). The

governnment has offered substantial evidence of Martin's willing
participationin (infact, sponsorship of) Canp's breach of fiduciary
duty. Ajury could have found that Martin's request for i nformation

about I DEXX s conpetitive stance, his willing receipt of |DEXX

actual harmtotangibleinterests. See United Statesv. Frost, 125
F.3d at 367-68 (failure to di scl ose and reasonabl e cont enpl ati on of
busi ness harmsufficient); United States v. Garfinkel, 29 F. 3d 1253,
1258 (8th Cir. 1994) (deprivation of benefits of pharmaceuti cal
research).

23 Canp had si gned non-di scl osure and non- conpet e agreenents at t he
begi nning of her |IDEXX tenure, and had been rem nded of the
consequences of that agreenment m dway t hr ough her comuni cati on with
Martin, see Joint Appendi x 141 (El ectroni c mai |l nessage fromCaryn Canp
to Stephen Martin, forwardi nginternal | DEXX nenorandumdat ed June 4,
1998).
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mat eri al s and i nventory, and his request that Canp gat her as nmuch
i nformati on as possi ble prior toleavingthe conpany bot h encour aged
and ai ded Canp i n breachi ng her fiduciary duty to | DEXX. Mbreover, in
Martin's use of "spy" term nology, in his specific requests for
information, and in his apparent willingnesstousetheinformationto
conpete directly with | DEXX, a reasonabl e jury coul d have found t hat
his participationinthe schenme to defraud | DEXX of Canp's honest
services, i.e., to have Canp breach her fiduciary duties for personal
gai n and harmto | DEXX, was sufficient tomaintainliability for aiding
and abetting pursuant to 18 U.S.C. § 2.

C. The Individual Counts of Wre and Mail Fraud

The i ndi vi dual counts of wire and mail fraud then only need
be comuni cat i ons desi gned to ef fect a scheme under either the property
t heory or the honest services theory. Again, the communi cati ons need

not be fraudul ent ontheir face. See United States v. G een, 786 F. 2d

247, 249 (7th Gir. 1986) (citingUnited States v. Sanpson, 371 U. S. 75

(1962)). W exam ne each count inturntodetermneif arational jury
m ght have pl ausi bl y concl uded t hat t hey were used to ef fect one of the
two possi ble schenes to defraud.

Martin clains that the e-mails on which counts 7 and 8 are
based (Camp' s of fer to send hi mx- Chek software and his affirmative
response) cannot be communi cati ons designed to effect a schene to

def raud because he had no know edge t hat t he software was not free. As
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previ ously pointed out, therecordbeliesthisclaim In any event,
Camp certainly knew that she was only supposed to send x-Chek to
custoners; Martinwas clearly not a custoner. Thus her x- Chek of fer
coul d be construed as part of a scheme to defraud | DEXX of her honest
services. |nother words, areasonabl e jury coul d concl ude that Canp's
of fer to send x-Chek to Martin breached her fiduciary duty to | DEXX and
caused | DEXX harm As a reasonable jury could alsofindthat Martin
ai ded and abetted thi s breach, see supra, the evidenceis sufficient to
convict oncounts 7 and 8. Furthernore, ajury coul d reasonably have
found that Martin knewthat he was not entitledto afree copy of x-
Chek. |f so, Martin woul d have obt ai ned t he software t hrough fal se
pretenses, and thus satisfiedthe alternative prong of thew re fraud
test with his affirmative response.

Martin admts that his e-mail on which count 9 is based,
asking Canp to "absorb as nuch physically andintellectually as you
can, " coul d be construed as "requesting . . . non-confidential public
information," Appellant Brief 38, but only if read in isolation.
Martin argues that as a non-conpetitor, he had no use for confidenti al
i nformati on, and that the words "as you can" i ncor por at ed previ ous
gui del i nes of confidentiality. 1d. at 39. However, it is not our task
to determine if alternate interpretations of the evidence were
avai labletothe jury, but rather if the evidence was sufficient for

the jury to reach a reasonabl e interpretation upon whichit could
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convict. See, e.q., United States v. Bati st a-Pol anco, 927 F. 2d 14, 17

(1st Cir. 1991). Certainly the request made by Martin in this
particul ar e-mail is highly suggestive of arequest for i nformation
whi ch he knewwas confi denti al and woul d requi re Canp's "spying" to
unearth. Areasonable jury could have interpreted his request inthis
manner, and t hus found t hat this comuni cation was nade i n furtherance
of the schenme to defraud.

Martin clai ns t hat because Canp's July 21 e-nmai |l (on which
count 10 i s based) deni es any use of confidential information, that it
coul d not be part of the schenme to defraud. However, this e-mil
alerted Martin to the delivery of seven binders (which included
i nformati on mar ked specifically as "confidential"), provided further
i nf ormati on about | DEXX procedur es and nmet hods, and not ed t hat Canp had
"found a jackpot." Despite Canp's deni al, we have found above t hat
sufficient evidence existed for the jury to find that a schenme to
defraud exi sted and that Martin received confidential informationin
connectionw ththis schenme. G ven that evidence, this communication -
anong ot her things, notifying Martinthat she had sent docunents to him
- clearly furthered the schene.

Wthrespect tothe mail fraud counts (11 and 12), Martin
claims that, because Canp naileditens to Martinon her owninitiative,
Martin coul d not be guilty of aiding and abetting nail fraud on these

counts. Again, defense counsel confuses what Martin is guilty of
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ai di ng and abetting - the schene to defraud, not the individual
mailing. Again, thejury had sufficient evidencetofindMartinguilty
of aiding and abetting the scheme to defraud, either through
deprivati on of property under fal se pretenses or via honest services
fraud. Canp's mailing of the packages to Martin was in furtherance of
t he schene: either because it finalized the property renoval from
| DEXX or provided the final piecesto Martin's future conpetitionwth
| DEXX. Thus sufficient evidence exi stedto convict Martin on either
count. Moreover, 8 1341 itself crimnalizes the act of "causing"
another to deposit itenmsinthe mails that further a schene to defraud.
Especially with respect tothe second mail fraud count, based onthe
package t hat i ncluded t he | DEXX software, a reasonabl e jury coul d have
found that Martin's request caused Canp to send hi mt hose materi al s,
and found hi mguilty of violating 8 1341 wi t hout rel yi ng on ai di ng and
abetting liability.
CONCLUSI ON

A careful readi ng of the seven-nonth e-mail communi cati on
bet ween Dr. St ephen Martin and Caryn Canp coul d | ead to t he concl usi on
Martin and his counsel urge - that this is sinply a pen-pal
rel ati onshi p between alonely Maine | ab techni ci an and a recl usive
Californiascientist. However, the evidence coul d al so | ead a reader
to t he concl usi on t hat sonet hing far nore sinister was afoot: that an

ori gi nally harm ess communi cati on nushrooned i nt o a conspiracy to steal
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trade secrets and transport stol en property interstate, and t hat the
electronicmail and U.S. mails were used to further a schene to defraud
| DEXX. Because we find there was sufficient evidence for areasonabl e
jury to conclude the | atter beyond any reasonabl e doubt, we AFFI RMt he

defendant's conviction on all counts.
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